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1
AIM AND PURPOSE

1.1 
Cafcass’ current policy on Police Checks is contained in section 2.19 of the Safeguarding Framework (attached below as Appendix 1 for ease of reference). The policy has been in force since May 2007 and this report draws the attention of the Board to the need to review the policy in the light of experience, representations by the Family Justice Council and in acknowledgement of the lesser level of safeguarding afforded to children in England as opposed to Wales where checks are made on all cases. 

2
ACTION FOR THE BOARD

2.1 
The Board is asked to note the contents of the report and endorse the recommendation. 

3
RECOMMENDATION

3.1
That the current policy is amended to ensure police checks are completed in respect of all private law Section 8 applications.

4
KEY STRATEGIC ISSUES FOR THE BOARD TO CONSIDER
4.1   
The current policy provides that checks with the police should only be made where one or another of the factors listed in section 2.19 are present. The policy was adopted on the basis of legal advice at the time. The Chief Executive is of the view that our policy should be changed as a matter of urgency, and that the risk of legal challenge is negligible.

4.2  
Cafcass aims to continue discussions with the Department for Children, Schools and Families , and the president of the High Court Family Division, with a view to  making the need  for  universal checks clear (from Cafcass’ point of view).

5
FINANCIAL IMPLICATIONS

5.1
None

6
RISKS

6.1.1 Previous patterns of behaviour are recognised as the best predictor of future behaviour. Cafcass has a statutory duty to seek to identify risk and where there is indication of risk to carry out an assessment and report to the court.  The process of risk identification is incomplete if background checks have not been carried out with the police.  

7
sustainability issues
7.1 None

8
 IMPLICATIONS FOR THE CHILDREN’S RIGHTS AGENDA

8.1
Exposure to unmanaged risk is contrary to the interests of the child.  Staying Safe is one of the five Every Child matters outcomes.  Good risk assessment is essential to the safeguarding of the child.   


9
IMPLICATIONS FOR DIVERSITY

9.1 No direct implications

10 BACKGROUND

10.1 The reasons for this proposed change are set out below.

10.2 When Cafcass adopted the current policy it was anticipated that in most cases, an indication of risk would come from the court application forms and more specifically from answers to the “harm question” completed by parties at the commencement of proceedings.

10.3 Section 16A of the Children Act 1989 provides that where an officer of the Service is carrying out a function in family proceedings, the officer is under a duty to undertake a risk assessment if he or she is given cause to suspect that the child is at risk of harm.  The question that is causing concern is whether the current policy is providing adequate information to officers as  to whether children are at risk of harm.

10.4 The “harm question” in the court application (C1) and response (C7) forms, along with the C1A form for additional information, were introduced in 2005. The Ministry of Justice (“MoJ”) commissioned research into the implementation of those forms which was published in December 2007.
  It found that in 29% of cases where applicants answered “no” to the “harm question”, examination of the court case file revealed evidence of a high level of violence. There is therefore a very significant danger that if Cafcass relies on the application forms for indications of harm without carrying out routine police checks, risks of harm to children will be missed.  Quite simply, if Cafcass does not carry out police checks in all cases, information as to whether or not there are grounds for suspecting that a child is at risk of harm may well not be available to the organisation via any other mechanism.  

10.5 The President of the Family Division issued a Practice Direction in May  2008 about the way in which domestic violence and other harm issues should be managed in private law applications. This Practice Direction expects Cafcass to notify the court of information about possible harm to the child or adult parties. Police information is crucial to this process.  

10.6 External assessments of Cafcass, notably the Ofsted reports following the East Midlands and South East inspections, and the recent Home Affairs Select Committee report
 indicate that Cafcass’ work in identifying and responding to domestic violence risks still needs to improve.

10.7 On 19 March 2008, the President of the Family Division, in his role as chair of the Family Justice Council, wrote to Kevin Brennan, Parliamentary Under Secretary of State for Children, Young People and Families, to express concern about Cafcass’ current policy on police checks.  He made clear his and the Council’s view that the current policy is an inadequate process for identifying whether children are at risk of harm in all cases.  

10.8  Cafcass, Cafcass CYMRU and the Association of Chief Police officers (ACPO) have agreed a protocol for police disclosure in private law cases. This was formally signed by ACPO in May 2008

10.9 Recent inquiries of a number of Cafcass teams have revealed that a large majority of them are in effect undertaking automatic checks with the police; and it appears that both local police and the courts are aware and supportive of this approach.  In the minority of teams, checks are being undertaken only if justified by reference to the issues at the end of section 2.19, allowing a judgment to be made as to whether there is a risk of harm.  But graphic experience from some individual cases indicates that the practice being carried out by the majority of teams is more effective in identifying whether there are grounds to suspect that a child is at risk of harm.  Concerns have been revealed when checks have been carried out in the absence of any indication of risk on the application forms.   

10.10 The concerns expressed by the President of the Family Division, referred to at paragraph 2.6, mirror Cafcass’ own concerns about the current policy of not carrying out police checks in all cases.  Before the Safeguarding Framework was introduced in May 2007, Cafcass conducted an external consultation and it revealed widespread support for a policy of comprehensive checks.

10.11 There have been significant developments since Cafcass implemented the Safeguarding Framework in May 2007.  Of particular concern is the MoJ research.  That, together with the President’s Practice Direction on domestic violence, the Ofsted inspection findings and the views both of the President of the Family Division and of the Family Justice Council, has culminated in the urgent need for Cafcass to review the policy. 

10.12  It should be noted that Cafcass CYMRU have always applied a policy of making police checks on all adult parties in all private law cases.  They are aware of the legal advice we have had, but decided universal checks were essential to make, and therefore decided this as a matter of policy

10.13 
It is therefore proposed that Cafcass adopt a policy of checking with the police to ascertain whether they hold relevant information about a party to proceedings. 

10.13 The MoJ is currently consulting on a revised private law application form (to be called “C100”) to replace the current, generic, C1 form.  It is very likely that the revised form will include the additional information that the police require to carry out checks (e.g. place of birth and previous names and addresses), thus enabling more effective and timely checks to take place.  The form is also likely to make more explicit the fact that Cafcass will be undertaking safeguarding checks.

Jane Booth

Corporate Director

19 May 2008

APPENDIX 1

Safeguarding Framework – paragraph 2.19

2.19   In addition to the screening in 2.18 (above) a police check, including criminal records, domestic violence incidents, any MAPPA/MARAC information and any other relevant information held by the police will be made in: 

• any application where issues are raised as to risk of harm to the child (via the harm ‘tick box’ or any other information). 

• any further work requested by the court on welfare grounds, including a request for a section 7 report or a Family Assistance Order (welfare is set out at para 1.5 of this document); 

• any application where in the professional judgement of a Cafcass officer any issue arises which suggests there is a potential risk of harm to a child, and the interests of the child concerned require the check to be made. Criteria to base this judgement on in each individual case may include information about: 

o the nature of any dispute over contact and residence 

o high-conflict relationship breakdown 

o distress in the child 

o any other risk factors (see 2.14)
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